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Hucn Lord Fraſer of Lovat, 
AGAINST 


Captain $7mon Fraſer of Beaufort. 


$33 Ion FRASER of Beaufort has brought a Proceſs 
8 


of Declarator, in the Court of Seſſion, againſt Hugh 

| FIN Lord Fraſer of Lovat, under the Name and Deſig- 
S229 nation of Hugh Mackenzie, Son of Alexander 
Mackenzie of Fraſerdale ; wherein he inſiſts to have it found 
and declared by the Lords, Thar the ſaid Hugh, as Heir 
general and of Line to the Lords of Lovat, has no Right to 
* aſlume and uſe the Title, Deſignation and Dignity of 
Tord Fraſer of Lovat; and that he the Purſuer as Heir- 
Ct A male 
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* male of this Family, has the only Right to the ſaid Title 
« and Dignity, with all the Privileges and Pre-eminences 
* which are conſequent upon the ſame.” | 

Tho” the Baronage of Lovat be amongſt the moſt ancient 
Dignities in the Peerage of Sco:land, yet ſo it has happened, 
that the Titles, as well 2s the Eſtate, have always deſcend- 
ed to, and have been poſſeſſed by the general Heirs at Lau; 
who happening to be Males, there was no Place for the Que- 
ſtion, How this Title and Dignity was deſcendable ? whether 
to the Heir general at Law in the direct Line, or to the col- 
lateral Heir-male? till the Year 1697, in which Hugh Lord 
Fraſer of Lovat died, having Iſſue, four Daughters: And 
although this Purſuer had at that Time the ſame Pretenſions 
he has now, yet he moved in no Claim of this Kind ; and 
when called upon, in a proper Proceſs, to diſpute his Titte 
to this Dignity, he waved appearing, ſo as Decreet of the 
Lords, in the Year 1703, paſt againſt him; and ever after 
he quietly allowed the Lady, eldeſt Daughter of the faid Hugh, 
as Heir at Law, to poſſeſs and enjoy the Honours of the Fa- 
mily, under the Title of Æmilia Lady Fraſer of Lovat, till 
of late, that the Heir of this noble Family being unhappily 
brought under great Straits and Diſtreſſes through the Means 
of this Purſuer, he has laid hold of this as the moſt ſavour- 
able Opportunity, to move in a Claim, which for ſo long 
Time he either had no Thoughts of, or had deſerted and gi- 
ven up. 

But whatever the Defender's Circumſtances are, the Law 
is ever the ſame; and if he is at a Loſs in one reſpect, he com- 
forts himſelf with the Advantage he has in another, That at 
no Time could the Queſtion have been moved when the Law 
was under. the Direction of Judges more learned, impartial and 


diſcerning. 


The Family of the Fraſers, as far back as we have Records 
and Hiſtory to be relied upon, have been reckoned amongſt 


the moſt conſiderable and powerful in the Kingdom ; and for 
| | this 


( 


this very Reaſon, there can be no doubt but they were of the 
Muagnates O proceres regni: But as there is no fix'd Period 
when the Title and Deſignation of Lord was firſt uſed in Scor- 
land, and that after this Appellation had been introduced, 
we ſee that in the Reign of Fames I. of Scorland, the Lords 
of Parliament were ſometimes deſigned Loxps, and about the 
ſame time deſigned by their Name and Sirname, and Title 
of their Eſtares, without the Diſtinction of Lord, of 
which there are a great many Inſtances (a) ; ſo it appears 


from an Indenture betwixt William of Fenton Lord of that March 3. 1416. 


Ilk, and Hucheon Freſal Lord of the Lovat, as early as the 
Year 1416, in the Beginning of James I. 's Reign, the Parties 
contracting are deſigned, Two noble Lords, and the Lord Fen- 
ton, in contemplation of the Marriage with Janet his Siſter, 
makes over to the Lord Lovat and the ſaid Janet in conjunct 
Fee, and to the Heirs of the Marriage, ſeveral Lands; for the 
which Cauſes the Lord Lovat on his part obliged himſelf to 
give to the ſaid Janet, in Name of Dowry, L. 20 yearly out 
of his Lordſhip of Golsford. 


By another Indenture, betwixt Thomas Dunbar Earl of Auguſt 9, 1422: 


Murray and the Lord Lovar, he is deſigned, An Nobleman 
| Hucheon Freſal Lord of the Lovat; and thereby he obli- 
ges himſelf, © That his Son and Heir ſhould marry a Daugh- 

| . "ar 


— 


(a) Vide Decreet of Parliament, March 17, 1429, lib. 3. No. 18. of the Records, 
which Decreet is in favours of Margaret Craigie, touching the Lands of Leuchald: And 
in the Preamble, as the Uſe was at that time, the Names of the Prelates, Earls, and 
Lords of Parliament preſent, are ſet down; among the Lords Barons, beſides the High 
Conſtable and Mariſchal, are, Domini de Abercorn, de Dalkeith, de Erikine, de Lochau, 
de Gordon, de Dirleton, de Somervile, de Maxwell, de Montgomery; yet anno 1439, the 
Lord Dalkeith, in a Charter from the King, is defigned Jacobus Douplas Dominus de 
Dalkeith ; and the Lord Lothaw, in his charter of Foundation of the Collegiate church 
of Kilman nan, anno 1442, deſigns himſelf, Duncanus Cambell de Lochau miles. The 
Lord Montgomery, in a commiſſion he gets to be governour of Kintyre and Knapdale, 
anno 1430, is only deſigned Alexander Montgomery of Ardraſſen. The Lord Somervile 
in a Charter mortifying ſome Lands for pious uſes, anno 1434, defigns himſelf, Thoma, 
Somervile Dominus de Carnwyth ; and the Lord Maxwell, who is a Witneh to it, is on 
ly ſtiled, Herbertus Maxwell Dominus de Carlaveroct. And in the Records of Parlia 
ment, anno 1434, the Lord Dirleton is only ſtiled, Walterus Haliburton de Dirleton 


+ 


i, 


1424. 


(4) 
©: ter of the Earl's; and this Heir, the Son of the ſaid Lord 


te of the Lovat, failzieand, (as God forbid he do, bot that 


„ he haif an Douchter-heir or Douchters-heirs, the ſaid Lord 


of the Lovat [ſays the Indenture] is oblyſt, and be thir 


« Letters oblyſis himſelf, as of befoir, to oi that Douchter- 


< heir or his Douchters-heirs, to the ſaid Lord the Earl's Son 


<< or Sons, to be gotyn betwixt hym and his ſpouſit Wife, 


« and the Heirs Male or Female, Sons or Douchters of the 
« {ſaid Lord of the Lovat, failzieand; the ſaid Lord of the 
« Lovatl is oblyſt, and be thir Letters oblyſes him, That his 
« Heirs, whatſoever they be, ſhall hald and fulfill this Trea- 
« ty.” In contemplation whereof, the Earl granted to the 
Lord Lovat and his Heirs, the Barony of Abertarf, &c. 

The fame Hugh Lord Fraſer of Lovat was one of the 
Hoſtages for the Ranſoin of King James I. and in the record 


*Rymer'sFaedera, * he is deſi gned, Hugo Dominuc de Lovat And after the 


Tom. 10. p. 333- 


King's Return, it appears, from two Charters granted in fa- 
vours of the fame Hugh, proceeding upon his own. Reſigna- 
tion, the one of the Lands of Golsford, Borland, De monte 


+ Sept. 14. anno viridi, and others ꝓ, the other of the Lands and Barony of 


25 Ja. I. 
Lib. iii. N*. 


Kinnel, that theſe Baronies and Eſtate were ſettled as the 


& 72. "ftheRecord,, other Eſtates in the two Indentures above mentioned, upon 


the ſaid Hugh, and his Heirs and Succeſſors whatſoever. 


This Hugh was ſucceeded by another Hugh Lord Fraſer 
of Lovat, who appears to have been noble, and of great Power 
and Conſideration in the Country:. For by an Indenture be- 


twixt him and the Burrough of Nairn, the ſaid Burrough be- 


came obliged to an honourable Lord, Flug) Lord Fraſer of 
the Lovat, his Heirs and Succeſſors, in leil and true Man- 
rent and Service, &c. and the ſaid Hugh Lord Fraſer of 
Lovat binds and obliges him his Heirs and Succeſſors, That 
«© he ſhall be to them a good Lord, Maintainer, Protector and 
w Defender 1 in all their right wiſe Cauſes, Quarrels and Acti- 
% ons.” This Indenture bears Date the 3d of March 1472. 
Thomas Lord Fraſer of Lovat incceedel ; and. * a Precept 

Or 


of Safine from King James IV. * he was infeft, as neareſt and * april ule. r5or, 
lawful Heir to his Father, in the Caſtle and Lands of Lovar, 

Third Part of the Baronies of Ard and Abertarf, Glenelg, 

and a great many other Lands F. And ſeveral other Charters f Od. 27, 1498, 
of Lands purchaſed by him in his Father's Life, and before“ 1499: 

the Date of this Precept of Saſine, as well as thoſe he purcha- + os. 14, 15or. 
ſed after, ſuch as, the Barony of Kinell , which had recognoſ- Nov: 17, 1501. 
ced, the Lands of Dalcroſs and Kirkton, the Lands of Moyis, — 2 


Ardrannoch, Ingliſton, Balcarranach, Kilbirnie, Caſtle of June 14, 1511. 
Beaufort, are all taken to the ſaid Thomas Lord Fraſer of Lo- Jae 1, 1514. 


vat and his Heirs, ſimply, or (as in moſt of the Charters *) ay 2 
zo him, his Heirs and Aſſignies whatſoever. Lib. 15. No. 119. 


The Purſuer has admitted, that this Thomas Lord Fraſer of Hb. 16. NP. 23. 


Lovat was noble, and a Lord of Parliament, tho? notwithitand- = - — 4 
ing the Evidences already brought, he ſeems to doubt if his Pre- Lib. 19. Ne. 42. 


deceſſors were ſo; and yet by his Son's Retour , he is only + jau. 10, r524-5. 


deſigned, Themas Fraſer Dominus de Lovat, pater Hugo- 
nis Fraſer, latoris preſentium And Hugh his Son has no 
other Deſignation all along in the Retour, but Hugo Fraſer 
lator preſentium ; yet he likewiſe is admitted to be noble, 
and a Lord of Parliament; and by the Retour he is ſerved as 
neareſt and lawful Heir to his Father, in all the Lands and Ba- 
ronies above mentioned, holding of the Crown ; and as ſuch, 


he is infeft, and the publick Inſtrument of Saſine“ lies in * March 15, 1524. 
Proceſs. He likewiſe got ſeveral new Charters , as well from f Lib. 24. No. 74. 


the Crown as from Subject Superiors, particularly one from Fib. 24, Ne. 272. 


Lib.27.N?.5 &312. 


King James V. of the Barony of Kinnel/; and this Charter, Lib. 28. Ne. 79, 
as well as the others, is taken to him and his Heirs wharſo- 

ever, and are to be ſeen in the Records t, as referred to or + Sept. 14, 1537. 
produced in Process. . | ; 

It is true the ſame Hugh Lord Fraſer of Lovat ſometime 
thereafter reſigns ſome of his Lands, and thereupon had a 
Charter from the Crown in favours of himſelf and the Heirs- 
male of his Body; whom failing, to his neareſt and lawful 
Heirs-male whatſoever : Yet a great Part of his Lands {till 

B re- 


665 

remained under the antient and uniform Deſtination, to Heirs 
ſimply, or to Heirs and Aſſignies whatſoever, which are 
one and the ſame Thing. And upon the firſt Proſpect thar 
the Heir-male in a direct Line was like to fail, that is about 
the Year 1665, Hugh Lord Fraſer of Lovat for the Time, 
made a Bond of Entail for reſigning the Lands and Barony 
of Lovat, for new Infeftment to himſelf in Liferent, and to 
Mris. Anna Fraſer his eldeſt lawful Daughter, procreate be- 
twixt him and Dame Ama Mackenzie his Spouſe ; which 
failing, to any other Heirs-male to be procreate by him and 
any other his lawful Spouſe ; wluch failing, to the faid Au- 
na Fraſer, and the Heirs-male of her Body ; which failing, 
to her eldeſt Daughter, or Heirs-female, without Diviſion ; 
which failing, to his other Daughters ſucceſſive, according 
to their Births, and the Heirs-male of their Bodies; and fail- 
ing of ſuch Heir-male, to the . eldeſt Heir-female without di- 
viſion ; with this Proviſion, That his ſaid eldeſt Daughter, 
and the remanent Heirs-female ſucceeding: to him by the a- 
foreſaid Tailzie, ſhall marry a Gentleman of Quality, who 
and their Heirs ſucceeding in the Right of the faids Lands, 
by Virtue of the Proviſion aforeſaid, ſhall aſſume and take 
the Name of FRASER, and bear and carry the arms of the 
Houſe of Fraſer of Lovat in all Time coming ; and with this 
further Proviſion, That the Lands ſhould be redeemable from 
the ſaid Mris. Anna Fraſer by the Heirs male of the ſaid Hugh 
Lord Fraſer's Body only.. 

Upon this Tailzie Mris. Auna Fraſer, the Heir-female, 
was infeft; but the Deviſer having ſoon afterwards had a Son, 
Hugh Lord Fraſer of Lovat, the Eſtate was redeefned. And 
he in his Contract of Marriage with Lady Amilia Murray, 
Daughter of the Marquis of Athole, did in like Manner tail- 
zie his Eſtate, Land and Baronies, to the Heirs-male of the 
Marriage; which failing, to his Heirs-male by any other 
Marriage; which failing, to his eldeſt Heir-ſemale without 
diviſion: And he dying in the Year 1697, as is before obſer- 


-N ved, 


ved, without Heirs-male of his Body, the Eſtate, Honour 
and Dignity deſcended to his eldeſt Daughter AÆmilia Lady 
Fraſer of Lovar, and was confirm'd to her by Decreet of 
Seſſion; and by her Death, to Hugh Lord Fraſer of Lovat, 
Defender in this Proceſs. 

From the Writs and Evidents above recited, theſe Things 
appear obvious, Firſt, That in the Year 1416 the Family of 
Lovat was Noble, and that from thence to the Year 1539, 
during the Courſe of 123 Years, the whole Eſtate, and every 
the leaſt Parcel of it, was ſettled in Fee ſimple to the Heirs 
general at Law.. 2dly, That from the Year 1539, in which 
the Deſtination of the Eſtate was altered from the Heir-gene- 
ral to the Heir-male, there is no place for any Diſpute, either 
about the Honours or Eſtate ; the Character of Heir-general 
and Heir-male concurring down to the Year 1665. And 
24ly, Thar ſo ſoon as there was any Proſpect of a Failure of 
a male Heir in the direct Line, the Rights of the Eſtate were 
deviſed to the Heir general, ho Female, in Excluſion of a 
collateral Heir-male, by Reaſon the Honours behoved to go 
in that Deſcent; and according to that Deſtination, the Titles 
of the Eſtate remain to this Day. 

This being the State of the Rights of the Family of Lovat, 
the Queſtion ariſing from the Concluſion of the Proceſs 
brought by the Purſuer is, Whether the Title and Dignity of 
Lord Fraſer of Lovat is deſcendable to the Heir-general at 
Law in the right Line, or to the remote collateral Heir-male ? 
That the Title and Dignity of a Lord Baron, as well as 
the other higher Degrees of Honour ; ſuch as Viſcounts, 
Earls, Marquiſſes, Dukes, is a Right of Inheritance and de- 
ſcendable, will on all hands be admitted; and where there is 
no particular Limitation of the Deſcent to any certain Line 
of Heirs, what other Rule can be brought for judging of the 
- Deſcenr of this Right of Inheritance, than the common Law 
of the Land, by which all Inheritances of whatever Kind are 
to be governed? If therefore it ſhall appear, that by the Law 


of 


1 

of Scotland all Rights of Inheritance are deſcendable to the 
Heirs-general at Law, Titles of Honour and Dignities muſt 
deſcend in the ſame Manner; and it will ly upon the Purſuer 
either to ſnow, that the Title and Dignity oſ Lovat was by 
ſome ſpecial Deed limited to Heirs-male, or to bring ſome o- 
ther Law or Rule whereby Dignities of this Kind are except- 
ed and forepriz'd out of the common Law of Deſcent, which 
regulates all other Inheritances within Scotland. But this he 
has never been able to do: A faint Attempt was indeed 
made in the Pleading, to have the antient Feudal Law eſt a- 
bliſhed as the only Rule of deciding in this Caſe ; and ſome- 
thing was likewiſe urged from the Nature and End of ſuch Dig- 
nities ; all which ſhall be taken notice of in its due Place: 
Bur in the mean Time the Defender ſhall proceed to clear theſe 
Points, upon which, as he conceives, the Deciſion of the 
Queſtion does chiefly depend. 

And Firſt, That by the Common Law of Scorlond, the 
Right of Inheritance in general is deſcendable to the Heirs at 
Law in the direct Line, where ſuch Heir is Female, to the 
Excluſion of a remoter collateral Heir-male. 24ly, That nei- 
ther our Law, nor the Lawyers who have wrote upon our 
Law, have made any Diſtinction betwixt Titles of Honour 
and any other Inheritance; nor does our Hiſtory afford any 
Inſtances of ſuch a Diſtinction from the moſt early Times 
down to this Day. 3dly, That there are many Inſtances 
both in our Hiſtory and Records, which ſupport the general 
Ground of Law, and deſtroy the Diſtinction endeavoured to 
be eſtabliſhed. 4rhly, That the Deciſions of the Court of Seſ- 
ſion, ſo often as the Caſe has been diſputed, have neglected 
this Diſtinction betwixt the Deſcent of Honours and other 
Inheritances, and eſtabliſhed the Common Law to be the Rule 
in both, where no Limitations to Heirs-male has appeared. 
And laſtly, the Law and Practice of England, and other Na- 
tions ſhall likewiſe be conſidered, with reſpect to ſuch Digni- 
ties and Honours ; from whence it will appear that there is 


no 


no Diſtinction betwixt theſe fa other Inheritances, but that 
the Law of the Land with reſpe& to Succeſſion, is the Rule 
in both. 

As by the Divine Law the Succeſſion of Females was ah 
bliſhed, "the Law of the Scots (from whatever Nation theſe 
had their Origin) in this Point appears to have been the 
ſame; and tho? the moſt ancient of theſe are not now extant, 
yet our Hiſtorians, particularly Le/ly and Chalmers of Ormond, 
tell us, It was an Article in the League betwixt the Scots and 
Picts, that Women ſhould ſucceed. So ſays a later Author Mr. 
Innes, in his Critical Eſſay on the ancient Inhabitants of Scot- 
land, who if he does not in every Thing agree with our other 
Antiquaries as to our firſt forty Kings, pretends to make his 
Countrymen Amends, by giving them many more of the 
Pifiſh Race, by a Marriage of the King of Scots with the 
only Daughter and Heir of the Pictiſʒ Crown: And as far 
back as the Time of Mackbeath, who preceeded Malcolm Can- 
more, our Authors, as well Hiſtorians as Lawyers, take No- 
tice, that the Succeſſion of Females was by Law eſtabliſhed. 
The learned Craig, lib. 1. dieg. 8. ſays, Et in Mackbetho que- 


dam de fucceſſione feminarum caventur, & ne femina heres feuds 


domino ſuo invito nubat. And in the Time of Malcolm Can- 
more his Succeſſor, there can be no doubt that the Female 
Succeſſion obtained in Scozland ; for in the Diviſion, or the 
giving out of his Lands to his Barons or Freemen, he took 
Care to reſerve the Ward Relief and Marriage of the Heirs 
of his Vaſlals, whether theſe were Male or Female. And 
in the Reign of David I. in whoſe Time moſt of our Au- 
thors agree the Books commonly called Regiam Majeſta- 
tem were writ, the ſame Rule of Succeſſion was continued 
without any Diſtinction whatever, /ib. 2. cap. 25. Heredum 
alii proximi, alii remotiores ſunt: proximi heredes alicujus ſunt, 


quos ex ſuv corpore aliquis procreavit, ut filius & filia. And 


cap.-27. having treated, de fee tone filiorum ad patrem ; the 
next 
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. 
next Chapter, de ſucteſſione Fa. ad patrem, fays, Idem di- 
cendum de filia una relicta, ut de uno filio ; fi autem quis plures 
habuerit filias, inter eas dividetur hereditas, five fuit miles, 
ſive foccomannus, burgenſts, five alius liber homo pater earum. 
And then in the next Chapter follows, Qualiter maritus 
primogenitæ filie facit homagium pro ſe & ſororibus uxoris 
fue, In Chapter 41 and 42 is treated, de erate legitima ha- 
redis militum, & de potefiate dominorum in heredes ſuorum ho- 
minum. And in both theſe Chapters the Succeſſion of Female- 
neirs is taken as undoubted, and how the Fee returns to the 
Superior during their Ward, till their lawfull Age, and what 
Power the Superior has over the Perſons and Eſtates of the 
Vaſſal during that Time, is defined, of which more in Chap- 
rers 48 and 57. in fin. And Chapters 58, 59, and 70. 
treats, how Homage is done to the Superior by the Hus- 
band of Female-heirs: So that from theſe Chapters, with 
Skeer's Obſervations upon them, ir is very plain, that Wo- 
men did not only ſucceed in military Fees, which all the 
World allows were Fees with Juriſdiftion. and Dignity ; 
but alſo, that the Female-heir preſtabat fidelitatem, and 
her, Husband, ratione curialitatis, did Homage. Our later 


Authors are ſo full to the ſame Purpoſe, and the Courſe of 


our Practice down to this Day ſo uniform, that it would be 
in vain to inſiſt further upon it, in a Court where theſe Points 
are ſo well known. | ä | 

It will be more proper here to remove an Objection, 
„That tho' the general Courſe of our Law is ſuch, 


„ where Rights appear to be limited heredibus quibuſ- 
* cunque, to Heigs whatſoever ; yet it is not fo, where 


« no mention at all of Heirs is made, or where the Right 
« is deviſed ſimply heredibus ; as in the preſent Caſe, 
„ where the Dignity is neither territorial, deſcendable with 


an Earldom or Lordſhip, and where no Patent ap- 


% pears.” 


Here 


11 

Here again is another Diſtinction, without any Authority 
from the Law; for, ſo far as the Defender knows, it is no where 
laid, either in our Law, or Law Books, that where Heirs are 
not named in any Right, or where Heirs {imply are named, the 
Heir-male is to be underſtood; and where our Law has introdu- 
ced no Exception, the general Diſpoſition of the Law ought to 
obtain: Which (where there is no expreſs Limitation to Heirs- 
male) carries the Inheritance to the Heir General at Law. But 
this is further confirmed by the Opinion of our Lawyers, Stair 
lib. 3d. tit. 5. num. 5th, where he ſays, That tho there be no 
mention of Heirs in the Deed, yet the Heir has Right to it; which 
he confirms by ſeveral Deciſions, not only in perſonal, but in 
real Rights, ſuch as Reverſions and Subſtitutions: And the In- 
ſtances he brings, when the Practicques are look'd into, do 
ſhew, that the Heirs-general, and not the Heir-male, were 
found to have the Right in the ſame Manner as if Heirs had 
been expreſt; which further clears that, if Heirs ſimply had 
been expreſt, there would have been no Doubt the Right would 
have deſcended to the Heir at Law, tho? the Word vt’ 
ver had not been added: 

And ſo indeed Balfour, an ancient Author of our Law, un- 
derſtands it, Title of Heirs and Succeſſors, where he fully treats 
of the Female Succeſſion. Craig likewiſe, who ſeems abundant- 
ly favourable to the Prerogative of the Male Line, and is the 
firſt of our Lawyers. who has laid any Streſs upon-the Particle 
quibuſcunque adjected to Heirs, yet ſtill admits, that whatever 
the Preſumption of the old Feudal Law might have been, Page 
59, uſus tamen noſter longe difſentit ; praſumit enim feudum ad 
feminas æque ac mares deſcendere, niſi heredibus maſculis fuerit 
proviſum : And Page 237, at noſtri mores, per generalem here- 
dum mentionem, etiam fæminas ad ſucceſſionem, non extantibus ma- 
ribus, admitti putant; boc eo event, ex adjectione vocis ( quibus- 
cunque) que deter minatio, etiam fine dubio feminas compr ebendit; 
itaque eſt pronomen quod differentiam inducit; and then he adds, 
quod in omnibus inveſtituris adeo frequens eſt, ut etiam cum 

G 2: omiſ- 
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omiſſum eſt, pro expreſſo habetur : By which laſt Words he plain- 


ly declares his Opinion, that rho? guibuſcunque is not added to 


the Termination of Heirs, the Heir of Line is underſtood. 
A great many Inſtances may be brought from Records and 


_ Charters, in Support of the Opinion of theſe our Lawyers, 


which at the ſame Time likeways exclude t he Diſtinction the 
Purſuer would introduce, betwixt the Inheritance in Honours, 
and the Inheritance in any other Right, and confirm that the 
Rule in both is the fame. In the Grant of the Conſtabulary by 
King Robert the Bruce, to Gilbertus de Haya, it is to him and he- 
redibus; and yet that high Dignity, as it had been poſſeſt by 
Females before, and by their Huſbands in their Right, ſo it was 
deſcendible to Heirs-female, and is at this Day poſleſt by a 
noble Lady the Counteſs of Errol, whoſe Right was ſuſtained 
and affirmed by the Court of Claims at laſt Coronation, at 


which my Lady's Deputy had his due Place aſſigned him, as 


Deputy of the high Conſtable of Scor/and. And by the Charter 
from King Robert, of the Earldom of Strathern, in favours of 
his Son David, the Earldom of Strathern is granted to David 
filio noſtro O heredibus ſuis, without any Mention of quibuſcun- 
que, and yet Eupham, David's Daughter, did ſuccced to her Fa- 
ther in that Earldom, and carried it alongſt with her to Patrick 
Graham her Huſband, who (and his Son by her) enjoyed 
the Title of Earl of Strathern, and in all Probability, their 
Succeſſors would have done ſo to our Days, had the Hiſto- 
ry of Robert I's Marriages, and the Deſcent from him been 
ſo well underſtood as it is of late, by the Learning and Induſ- 
try of the Hiſtorians and Antiquaries, whoſe Writings are in 
every Body's Hands: However this is {till to be obſerved, that 
notwithſtanding of the great Anxiety to ſet aſide the Title of 
the Earl of Monteith, as Earl of Strathern, becauſe, as was al- 
ledged, he did not clearly connect his Titles with Eupham Coun- 
tei of Strathern, yet {till there was no Objection made by the 
King's Lawyers, that the Grant to David was only ſibi & heredi- 
bus, whereby the Counteſs could not ſucceed; neither was i alledged 


that 


13 

that ſuch Dignities were not Mak to Females, thoꝰ theſe 
Circumſtances in the Caſe were too obvious to have been neglec- 
ted by the King's Lawyers, who had the Opportunity of the 
Records, and the Earls Writs and Evidents in their Hands: But 
tho? either of theſe Allegations would have at once terminate the 
Proceſs, which otherwiſe-did not want its Difficulties, the Law- 
yers of theſe Days knew our Law too well, to infiſt upon ſuch 
Arguments and imaginary Diſtinctions. 

This naturally leads to the ſecond thing which was propoſed, 
The Opinion of our Lawyers upon this Queſtion: Balfour and 
Craig have already been referred to upon the general Diſpoſition 
of our Law, touching the Succeſſion of Females; and altho” 
they do not expreſly mention, that the Heir- female ſucceeds in 
Dignities, by Reaſon that it is ſuppoſed, no Ground for the Di- 
ſtinction betwixt theſe and other Subjects did occur to them; 
yet {till they are treating of Feus, many of which had Dignities | 
annexed: And therefore if there had really been any Diſtinction 


in Law, it could not well have eſcaped them. But my Lord 


Stair is expreſs upon the very Queſtion in Debate, Lib. 3, it. 
5th, Num. 11th, Heirs Portioners are among ft Heirs of Line; 
for when more Women or their Iſſue ſucceed, failzieing Males of 
that Degree, it is by the Courſe of Law that they ſucceed; and 
the they ſucceed equally, yet Rights indiviſible fall to the eldeſt 
alone, without any thing in lieu thereof to the reſt, ar firſt the 
Dignity of Lord, Earl, &c. And num. 12, this Author ſays, 
Heir;-male and of Tailzie and Proviſion ſucteed not by Law, hut 
by the Tenor of the Infeftment or Proviſion ; and therefore have 
no more Benefit than what the Tenor of the P roviſion carries 
them to: So likewiſe. Sir George Mackenzie, Lib. 3, tit. 8, of 
his Inſtitutions, ſays, Te cla Heir. female ſucceeds in Titles and 
other indiviſible Rights. And indeed the lineal Succeſſion, in- 
cluding Heirs- female, was ſo much conſidered to be the Right 
and Law of this Kingdom, that in the Revocations of our Prin- 
ces, their admitting of Reſignations of Tailzie, changing the 
Succeſſion from Heirs to Heirs-male, is revoked as N 2 Ju- 
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ſtice Fre * Conſcience, Winter of righteous Heirs; and 
therefore Tach Alterations are declared to be of.no Avail, Force 
nor Effect: TheWords of James IV. 's Revocation are likewiſe, 
Ve revoke and caſſes all Tailzies made frae the Heirs-general 
to the Heirs-male, of any Lands in our Realm; which is verba- 
tim uſed in other ſucceeding Revocations. And Fames V. adds 
the Words, as againſt Law and good Conſcience.. 

From theſe Authorities, two Things are obvious; firſt, That” 
there is no Diſtinction in our Law betwixrt Deſcent of Dignities, 
and any other Right of Inheritance, but that both equally de- 
ſcend to the Heir-general at Law. adh, That the Heir-male is 
in the ſame Caſe with Heirs of. Tailzie and Proviſion ;- that is, 
they can take nothing but in virtue of the Limitation or Provi- 
ſion in favours of ſuch Heirs; and conſequently where no ſuch 
Limitation or Proviſion appears in favours of Heirs-male, (which 
is the Caſe the Purſuer himſclf here ſuppoſes) the Deſcent muſt 
go according:to the general Proviſion of Law, that is, zo the 
Heir f Line. 

Our Hiſtorians and Records confirm the Opinion of our Lau- 
yers, not in Point of Authority, for that we own is none of 
the Buſineſs of a Hiſtorian, but by affording ſo many Examples. 
and Inſtances of Deſcent of the higheſt Dignities upon the Heirs- 
female, that it muſt amount to a Demonſtration, the Diſtincti- 
on now endeavoured. tobe introduced, was never heard or thought 
of in remoter Times. 

We have already obſerved from Leſiy and Chalmers, our Hi- 
ſtorians, that as far back as the ancient League betwixt the Scors 
and Piti, the Succeſſion of Females was eſtabliſhed, ſeeing this 
was one of the Articles, hat Women ſhould ſucceed ; Gice which 
Time, we are ſo far from having any Statute, Law Book or Hi- 
{torian, from whence an Alteration i in our Law, in ſo material 
a Point, can be obſerved, that all of them, as has been before 
noticed, concur to make out the Continuance ofthis Rule of Suc- 
ceſſion: Macbeath, Malcom II. and Malcom Canmore's Laws, 


and the Regiam Majeſtatem, as are all to the lame e The 
7) In- 
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Inſtance likewiſe of the High Conſtable of Scotland, im the 
Noble Lady now poſſeſſed of ir, has been referred to. And 
Buchanan in his Hiſtory of the Year 1223, tells us, Ro/landus 
uxorem duxerat ſororem Gulielmi Morvillii, qui comes ſtabuli in 
Scotia erat, quo ſine liberis defuncto, Rollandus hereditarium 
cum magiſtratum accepit: And Allan having ſucceeded to Rol- 
land, the Conſtabulary, by a Daughter of his, was veſted in Ro- 
ger de Quincy Earl of Wincheſter, and by a Daughter of this Earl, 
the ſame Dignity paſt to Caming Earl of Buchau; but from him 
was claimed by EarlFerrers,whoſe Mother was the eldeſt Daugh- 
ter of Roger, as obſerved in the printed Remarks for Hugh Lord 
Lovat,” Page 34 

The Hiſtory of England likewiſe informs us, that the ſame 
and like Dignities were deſcendable to Females; for Bohun Earl 
of Hereford was heretable Conſtable of England, from whoſe 
Family it paſt by a Daughter, to Srafford Duke of Buckingham ; 
and altho? it was a Queſtion how this Dignity ſhould be exerci- 
ſed, while in the Perſon of a Lady, it was never ſo much as 
doubted but ſhe had the Right and Title; and upon the Queſti- 
on, it was reſolved by all the Judges of England, That while the 
Lady was unmarried, the Office ſhould be exerciſed by a Depu- 
ty, and when married, by herHusband, who fell ro do Homage 
for her in reſpect of the Dignity. So likewiſe the Dignity of 
High Mariſchal was derived into the Family of Norfolk. by a 
Daughter from Thomas de Brotherton*. code Inſtit. Part 


But becauſe the Purſuer, who is ever fond of Diſtinctions in 0 Lib 3dCap. 1ſt 


$ 241, verbo de ter- 
maintaining a Pretence which has no Mamer of Foundation in res & tenements. 
the beaten Path of our Law, imagines here too that there r Reports,p. 
Diſtinction betwixt Offices and other Noble Dignities ; we ſhall Dugdale's Baron- 
proceed to ſhow that there is no Ground for any ſuch Diſtiniz 28e of England. 
on, after having obſerved, that here he is as much at a Loſs to 
find out Law or Practice to ſnew any Difference in the Diſt incti- 
on he would have eſtabliſhed, as in theſe other which have been 


already refuted. 


And 
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And in the Firſt Place, \ has been agreed upon by all the 
Hiſtorians of the Exgliſ Nation, and of the Saxons, from 
whence the Engliſh had their Origin, and in whoſe Time 
the Dignity of Earls and Barons was introduced, that the 
Comites and Barones were mere Officers, firſt annual, and then 
during Life. And /aſtly, After the Conqueſt they became he- 
reditary, and the Honour and Office (which ſoever the Pur- 
ſuer is pleaſed to call it) became deſcendable in rhe ſame way 
as the Earldom or dignified Barony itſelf, to Heirs-male, or 
of Entail, conform to the Proviſions and Limitations of the 
Earldom or Barony held by that kind of Tenure of the 
Crown ; but where there was no ſuch Limitation or Proviſt- 
on to Heirs-male or of Entail, But that the Earl or Baron, 
and his Heirs, were to hold in free Earldom or Barony, the 
Dignity, with the Barony itſelf, was deſcendable to the 
Heirs-general coming (as the Term is) and ſo it continues ro 
This Day, as ſhall hereafter more fully appear : But this in the 
preſent Argument is ſufficient to ſhew, that the Diſtinction 
betwixt the Dignity of Conſtable and Mariſchall, or of an 

Earl or Baron of the Realm, is without any Foundation. 
But what ſtronger Argument can be brought againſt this 
imaginary Diſtinction betwixt the Dignity of an Officer of the 
Crown, and that of an Earl or Baron, than that the laſt were 
equally deſcendable to the Heirs-female as the firſt. Bucha- 
nan, in the Place formerly referred to, proceeds to relate, 
That Allan, Son to Rolland, intermarried with the Earl of 
Huntington's eldeſt Daughter, and of her had three Daugh- 
ters; and that the ſecond Daughter of the ſaid Earl of Hun. 
tington was married to Robert Bruce Lord of Annandale, 
Father of Robert Bruce Earl of Carrick: and then he rccites 
how this Dignity had paſſed to the Family of Bruce 
Robertus Bruſſius, qui Carrictæ Comes eſt dictus, hanc ob 
cauſam quam dicam ; Martha Carrie Comitiſſa, Jam nubi- 
lis, ac patris qui in bello ſacro deceſſerat unica heres, 
cum forte inter venandum conſpexiſſet Robertum Bruſſium 
omnium 
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omnium equalium adoleſcentium 1520 formoſiſſemum, dum in ar- 
cem ſuam pr opinquam benigne invitat, renuentem ac prope invi- 

tum ducit: ibi cum atas, forma, genus, mores, facile mutuum 
amorem conciliaſſent, paucis conſciis, matrimonio copulantur. 
And Chalmers of Ormond in his Hiſtory, Pag. 153. gives the 
ſame Account, wiz. Robert Bruce, fil de Robert Bruce 
Signeiur d' Annandale, eut la Comte de Carrick a raiſon de 
. ſa femme Martha fille unique de ce Comte treſpaſſe en la 
terre ſane, With this agree the Extracta de Chronicis, Fol. 
128. And the Extracts from the Black Book of Paiſley, 
Book 10. Chap. 29. in Bibliotheca Juridica Edinburgenſi, and 
is further confirmed by a Reſignation made by Robert Bruce 
Earl of Carrick, in the Hands of K. John, anno 1292, in fa- 
vour of Robert his Son, afterwards King of Scotland, of the 
Earldom of Carrick, which, he ſays, he held, Ratione Mar- 
garetæ quondam Comitiſſe de Carrick ſponſe ſue, matris ejuſdem 
Roberti ; and reſigns it in favours of his ſaid Son, Tanquam 
deus Cy legitimus Dominus prædict. Comitatus. Rymer's Fz- 
dera Anglie, Tom. II. Pag. 613. 

Several Inſtances to he ſame Purpoſe are to be ſeen in Sir 
James Dalrymple's Collections concerning the Scots Hiſtory, 
Pag. 345 & ſequent. but the Defender ſhall only mention a 
few, referring for the reſt to that learned Author, and 
to the Liſt and Condeſcendence of the Nobility lying in Pro- 
ceſs. 

Thus in the Family of Mar, ibid. Pag. 380. Mues Comi- 
tiſſa de Mar, is mentioned in a Charter in the Lawyer's Li- 
brary, and the Earl Morgan her Husband, and the Male-line 
of Gratney Earl of Mar their Succeſſor, failing in Thomas 
Earl of Mar his Grandchild, who died Iſſueleſs in 1379, he 
was ſucceeded in his Honours and Eſtate by Margaret his Si- 
ſter, who married with James Earl of Douglas, and James 
Earl of Douglas her Son carried the Title of both Earldoms ; 
but he being killed at the Battle of Orterburn in 1388, and 


E leaving 
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leaving no Iſſue, the pate MY to Tabel Douglas his Si- 
ſter-german, who married with Alexander Stewart Son to 
the Earl of Buchan ; and that Line again failing, there aroſe 
a Queſtion touching the Succeſſion to the Dignity, wherein 


both Part ies founded on their Titles, as defcended of Heirs 


Female; King James II. by his Deſeent from Robert the 
Bruce's firſt Wife, Daughter of Gratney Earl of Mar; and 
the Earl of Mar”s Predeceſſor claimed it as deſcending of He- 
len another Daughter of the ſame Gratney's; and at laſt, af- 
ter a long Interruption, Ersk&ine Earl of Mar's Titles was ac- 
knowledged, firſt by Queen Mary in the Year 1565, and 
thereafter i in the Parliament 1 587. 

The Earldom of Fife, did alſo deſcend to an Heirefs, Ja- 
bel Counteſs of Fife, who by an Indenture 1371, gives the 
Earldom to Robert Stewart Brother to her Husband Walter 
then deceaſt, and who is defigned Comes de Fife & Mon- 
teith, until he was created Duke of Albany. 

The Earldom of Strathern was granted by King David II. 
anno 1357, to Robert Great Steward of Scotland, and by him 
to David his eldeſt Son, by a ſecond Wife, who (as has been 
already obſerved) was ſucceeded by Eupham his Daughter, 
and ſhe is deſigned Comitiſſa Palatina de Strathern ; and her 
Son, in a Charter 1422, Maliſius Graeme potent & magnificus 
Comes de Strathern. 

There are likewiſe ſeveral Inſtances in the Family of Bu- 
chan; for Stewart Earl of Buchan having married the Coun- 
teſs of Roſs, in the Chartulary of Murray he is deſigned 
Earl of Buchan and Roſs ; and in an Indenture betwixt the 
faid Earl and Counteſs his Lady, anno 1389, the ſtill retains 
the Title of Counteſs of Roſi. And the direct Line of Males 
in this Family of Buchan having failed, Douglas, Son to the 
Laird of Lochlevin, married the Heirefs, who was ſucceeded by 
Mary Douglas, Counteſs of Buchan, their Daughter. And 


a a ſecond Son of the Family of Mar having married with 
Douglas Counteſs of Buchan, anno 1615, there is a Con- 


tract 
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tract matrimonial entered into betwixt them, of the Date 
the 15th June that Year; and by a Charter from King Fame; 
VI. of Date the 22d of March 1617, proceeding upon the 
Reſignation of the faid Mary Douglas Countefs of Buchan, 
the Earldom is taken to the ſaid Mary and her faid Husband 


in conjunct Fee and Liferent, and to the Heirs- male to be 


rocreate betwixt them; which failing, to the faid James 
Earl of Buchan, his Heirs-male and Aſſignies what ſocver; 
and contains a Clauſe, whereby the King grants to the ſaid 
James and his foreſaids, the Honours, Dignities, Oc. which 
were enjoyed by the former Earls of Buchan, Predeceſlors of 
the Countels. 

This Inftance was excepted to by the Purſuer as good for 
nothing, by reaſon of the King's Grant, who being the Foun- 
tain of Honour, could limit the Dignity according to his 
Royal Will. Bur this is rather avoiding than removing the 
Force of the Argument, which lies in this, That Mary the 


Heir- general at Law of the Family of Buchan, had the Title 


and Dignity of Counteſi of Buchan in her, before the Re- 
ſignation in the Year 1617, for under that very Title and 


Deſignation ſhe is called in the Decreet of Ranking of the 


Nobility in James VI. 's Time, anno 1606 : And in a Reduc- 
tion of that Decreet before the Lords of Seſſion, concluding 
a Declarator of Precedency, proſecute at the Inſtance of the 
ſaid Dame Mary Douglas Counteſs of Buchan, ſhe libels her 
Title, as immediate Heir by Progreſs to umquihle James 
Earl of Buchan, Lord Auchterhouſe, her fore Grandfather's 
Grandfire ; and the Lords reduced the pretended Decreet 


prononunced by the Commiſſioners, whereby Alexander Earl 


of Eglinton, and fix or ſeven other Earls there mentioned, 

were preferred in Dignity to the ſaid Dame Mary Douglas 
Counteſs of Buchan, and ſhe is thereby declared to have the 
Precedency of them; which Decreet is dated the 25th July 
1628, and is ratified i inthe Parliament 1633, as may be ſeen 


by 


*. 
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by the 35th Article of the unprinted Acts of that Parliament, 
and by the Decreet itſelf among the Records. 

The Clauſe therefore in the Charter under the Great Seal 
al ve mentioned, giving the ancient Precedency to Fames 
and his Heirs, as it does not concern the Title and Dignity 
of the Counteſs, which was already in her, ſo it had a valu- 
able Effect as to James her Husband ; for the Contract of 
Marriage to which the Charter refers, conveying the Lands 
to the Heiri-male of the Husband, failing Heirs-male of the 
Marriage, it was very obvious that ſuch extraneous Heir-male 
was not ſo much as of Blood to the ancient Earls of Buchan ; 
and therefore to convey the Dignity to them, in caſe of F al- 
lure of Heirs-male of the Marriage, this extraordinary Clauſe 
was neceſlary ; and the Heirs-male of that Marriage having 
lately failed in Milliam Earl of Buchan laſt of that Line, the 
noble Lord, who now is honoured with that Dignity, has 
Right to the Benefit of this Clauſe. 

Neither does it import, That by the Charter proceeding 
upon this Reſignation, the Honours are given to Heirs-male. 
There is no doubr, when ſuch Honours are reſigned to the 
Crown, the King may give them out under ſuch Limitations 
as his Majeſty ſhall think proper ; and there are many Inſtan- 
ces, in which, tho? the Honours have come into a Family by 
the Heirs-ſemale, yet theſe have, by new Grants of the Earl- 
dom or Lordſhip to Heirs-male, been limited by the Crown, 
and ſo continue limited down to this Day, to the Excluſion 
of Females: And if the Purſuer could vouch by any Grant, 
that the Honours of Lovat were limited in this Manner, there 
is no doubt but the Defender behoved to ſuccumb. But this 
is not the Caſe: The Queſtion is, How the Deſcent is by Law 
to be governed, where no Limitation to Heirs-male does ap- 
pear, either by Patent, or by Charter of a Lordſhip or other 
dignified Barony? And in ſuch Caſe, the Defender does 
| 13 plead, the known Law of the Land, touching the 


Deſcent of Rights of Inheritance, ought to be the * 
; hy 
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. Thomas of Galloway, Brother of Allan Lord of Galloway, 
was Earl of Athole, in Right of Iſabel his Wife, the Heir of | 
the ancient Earls of Athole *; and they were ſucceeded in 0 co i 
that Dignity by Patrick their Son, who died anno 1242. His ken from Cart. of | 
Mother's Siſter, the Wife of David de Haſtings, ſucceeded —— „ Wing 
him in that Earldom}. Her Daughter and Heir by him, whoſe 1cron. of Melroſe, 
Name was Alla, married with John de Strathbolgic, who in 450" mh by Gale, 
Right of his Wife was Earl of Athole ; and this Johns + Balfour's Coll. 
Grandſon, Earl of Athole, was forfeited by King David II. Tit. Athole, in Bib. 

This Earldom and Dignity came to Jon Stewart Earl of 28 
Athole, Brot her- uterine of King James II. and remained, with 
his Succeſſors of the direct Male- line, till the Year 1594, that 
John Stewart, Earl of Athole, died without Iſſue-male. He 
left however four Daughters, the eldeſt whereof, Dorothy, 
married with FVilliam Earl of Tullibardine; and her Son 
John, after her Deceaſe, ſerved himſelf Heir of Line to John 
_ firſt Earl of Athole, the King's Brother: And by a Charter 
from King Charles I. *, dated at Vhitehall, 17th February * Regiſt of Great 
1629, his Majeſty did ratify and confirm the ſaid Service, r \ 
and the Title of Honour and Dignity of Earl of Atbole, 
carried thereby in Terms ſo expreſs, as ſeem rather to im- 
port a judgment flowing from rhe Crown on the Queſtion 
preſenly in difpute, than a mere Ratiſication; tho” even that 
would be ſufficient to ſne the Deſcent was agreeable to the 
Laws of the Land. | 

There is yet another to this purpoſe, in the Family of So- 
therland, thus: John Earl of Sutherland having died in the 
Year 1512 without Ifſue, Eliſabeth his Siſter was ſerved Heir 
to him in the Earldom of Sutherland, c. and thenceforth 
ſhe uſed the Dignity of Sutherland And Adam Gordon of 
Aboyn, Son of George ſecond Earl of Huntly, her Huſband, 
aſſumed alſo the Title of Earl of Sutherland, ratione curia- 
lizatis : From whom is linealy deſcended John the preſent 
Earl of Sutherland. And tho? to this Inſtance it has been 
objected by the Purſuer, That in the Proceſs of Declarator 
F * of 
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« of Precedency, at the Inſtance of the ſaid Earl of Surher-- 


land, againſt the Earl of Crawford, the Court of Seſſion, 


« by their Interlocutor, found, That the Earl of Sutherland 
& had not inſtrufted that the Dignity of John Earl of Su- 
„ therland, his Predeceſſor, was conveyed to Eliſabeth his 
« Siſter, who was ſerved Heir to him in the Year 1514; 
yet notwithſtanding, the Inſtance ſtill ſtands. good: For it 
cannot be made appear by the Purſuer, that ever the ſaid E- 
liſabeth was of new created Counteſs of Sutherland, or that 
the ſaid Adam her Husband was created Earl thereof. And 
it is very obſervable in this Caſe, that there was but one third 
Part of the Judges who gave their Opinion in the Terms of 
the above Interlocutor, as ſome of the Lords will remember 
And the Earl of Sutherland having by Bill reclaimed againft 
the ſame, this Interlocutor of the Court was thereupon ſtopt; 


* Vide Proceſ E and no further Procedure has been in the Proceſs to this Day“. 
Sutherland contra From whence ' tis clear, that this pretended Deciſion, ſo much 


E. Crawford, in the 


| Clerks office, 


laid hold on by the Purfuer, can be of no advantage to him. 

In the former Inſtance of the Family of Bzchan, there is a 
Deciſion of the ſupreme Court of Juſtice, and in the Caſe of 
Athole a Judgment of the King, the Fountain of Honour, and 
both, as the Defender conceives, in Point: But becauſe there 
was ſome Inſinuations made at the Pleading, that there might 


be ſtill another Diſtinction, bet wixt the Dignity of Earl and that 


of Lord Baron, it will be here proper to obſerve, That among 
the Engliſh, (whoſe Footſteps with reſpe& to Parliaments, 
and Dignities in Parliament, we in all probability followed) 
there was no Diſtinctions among Barons before the Time of 
King John; all of them, had equal Privilege of appearing in 
aye Fand And tho? about the time of the Magna charts 
a Diſtinction was introduced, and thoſe of ancient Deſcent, 
and otherwiſe of Note for their large Poſſeſſions, were tiled 
Barones majores, and ſummoned to Parliament by a particu- 
lar Writ, as the other Barons were by a general Precept di- 


rected to the Sheriff of the County; yet all {till came to Par- 


laments 
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lament, till the Separation of the rwo Houſes, that Knights 


of the Shire were elected, who met with the Burgeſſes, and 
chuſed their own Speaker. 

Bur even thereafter the Barones majores, or Lords of the 
Upper Houſe, had place there as Barons, tho? dignified under 
the Titles of Viſcount, Earl, Marquis and Duke, And fo 
ic is even down to this Day, after Creations by Patents have 
obtained; a Peer of the greateſt Dignity whatever, being (till 
created Baron of ſome Barony, in Virtue whereof it is, that 
the Spiritual Lords have likewiſe place in that auguſt Ale 
ſembly. 

In Scotland the Parliament was called, The King's Baron- 
court; and as far back as the Year 1171, Barons are menti- 
oned in Scotland, in a Charter of William King of Scots, re- 
cited at length by Selden, Chap. 7. And in the Preamble 


of King Robert 7s Laws, Barons are mentioned as preſent in Honour. 


Parliament without any Diſtinction of greater or leſler 
Barons; and indeed all the Barons were obliged to compear, 
and give Suit and Preſence, as in the King's Baron- court, under 
a certain Unlaw or Penalty; but by the Subdiviſion and ſplit- 
ing of the Baronies, held at firſt by the great Men of the 
Realm, there came to be ſeveral other Heretors of Lands hold- 
ing in capite of the Crown, who not being intitled to a Ba. 
rony were called. Frecholders, and as ſuch were likewiſe o- 
bliged to give Suit and Preſence in the King's Baron Court, 
and were Part of the Repreſentation of the Nation in Parlia- 


ment; which occaſioning a great Increaſe in the Number of 


Repreſentatives, and likewiſe an Expenſe thele Freehalde;'s 
and Leſſer Barons could not well bear, King James I. who 
had been detained eighteen Years in England, and thereby 
acquainted with the Conſtitution of Parliaments there, that he 
might make way for two Houſes of Parliament in Scotland 
as in England, by the 52. Act of his 3d Parliament, ſtature, 
That all Prelaites, Earls, Barons, and Freehalders, ſen 
they are. halden to give Preſence in the King's Parlias 


ment, 
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ment, frae then furth be halden 2 compear in proper Per- 
ſon, and not be a Procurator. 

This Hardſhip put upon the Leſſer Barons and Freehalders, 
was the Reaſon in all Probability, why the great Alteration 
intended by the King in the Conſtitution went down the 
more eaſily ; ſo that in his ſeventh Parliament there is an 
Act intituled, That ſmall Barons and Freehalders need not 
come to the Parliament: And by the Act itſelf, the Project 
of ſending Commiſſioners from rhe Shires for the leſſer Ba- 
rons and Frecholders is eſtabliſhed, who were to chuſe a com- 
mon Speaker, to propone all and ſundry Needs and Cauſes 
pertaining to the Commons ; bur by a Clauſe it is provided, 
That all Biſhops, Abbots, Priors, Dukes, Earls, Lords of 
Parliament, aud Banrents, the King will be received 
and ſummoned to his Council and Parliament, by his ſpecial 
Precept. 

It is true, thro' this Prince's untimeous Death, this Project 
of two Houſes does not appear to have taken Place: For by 
the firſt Act of James II's Parliament, held 26th of Auguſt 
1442, all Prelatis, Baronis, Freehalderis, and all others 
within Burgh and -outwith, that aw Preſence in Parlia- 
ment, are to be ſummoned to appear as former ly; but 
by the Act 75. Parliament 14. of the fame King, it is ſtatute, 
That no Frechalder that halds of the King under twenty 
Pounds, be conſtrained to come to Parliament as for Pre- 
ſence, but gif he be ane Barron, or elſe be ſpecially by the 
Kingis Command warned outher be Officer or by Irit ; and 
by the 78th Act Parliament 6th James IV. it was ſtatute, 
That no Baron, Freehalder nor Vaſſal, that were within 100 
Mer s of the then Extent, ſhould be compelled to come per- 
ſonally to Parliament, except the King wrote ſpecially for 
them, and all that are above the Extent of too Merks to 
come to Parliament under the Penalty of the old Unlaw. 

The reſt of rhe ſmall Barons and Freeholders were repre- 
ſented by their Procurators ; whether theſe were Commiſſi- 

oners 
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oners choſen, as the Act ſeems to intimate, or by the great 


Barons of the ſame Shire, who were bound to compear, and 
with whom the Letters of Procuratory or Mandate were ſent, 
does not appear. 

The Alterations which afterwards happened, down to the 
Time of the Union, afford no Light in the preſent Queſtion, 
and therefore are not here noriced : Bur from what has been 
faid, theſe things appear, Firſt, That in point of Deſcent, 
there could be no Diſtinction betwixt the Dignity of Earl 
and Lord Baron; the Foundation of their Place in Parliament 
was the ſame ; all of them held that as Barons. adly, When 
- the Diſtinction bet wixt the Greater and Smaller or Leſſer 
Barons was introduced, there was no Notice taken either by 
Act of Parliament, or by the Hiſtory of the Times, or by 
the Opinion of any Lawyer, that this created any Diſtinction 
in the Deſcent of Inheritance, either with reſpect to their 
Lands or their Dignitics: And therefore, 37io0, It muſt be 
preſumed, that the common Law continued the Rule in borh, 
that is, that ſuch Rights of Inheritance, as before the Di- 
ſtinction betwixt Greater and Leſſer Barons, was introduced, 
were common to both, and deſcendible to Heirs of Line, or 
Heirs General at Law, continued the ſame after, and was no 
other than that which at this Day obtains among the Leſſer 
Barons or Freeholders, which on all Hands is admitted to be 
to the Heirs-general, where there is no Limitation to Heirs- 
male, or Right of Entail, to break in upon the common Law. 

But leaſt here it ſhould. he objected, that Authorities are 
wanting as to the Deſcent of Lord Barons upon Females, the 
Defender begs Leave to ſubjoin two or three Inſtances, here 
the Female Deſoent has obtained, referring for the reſt to the 
printed Liſt and Condeſcendance, lying in Proceſs. 
Michael Lord Carlile, had by Janet his Wife, Daughter 
of Charters of Ampi field, three Sons, William, Michael 
and Patrick; William the eldeſt, married with Jean Daugh- 
ter of Johnſton, the Predeceſſor of the Marquis of Aunandale, 
G but 
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but this Villiam dying 1 the 1 bing of the Year 1573, 
vita patris, left by his Wife Iſſue, Eliſabeth his only Chiid. 
Michael the ſecond Son taking Occaſion of the Diſtreſs of 
the Repreſentative of the Family, framed a ſuppoſititious Char- 
ter, which he made bear Date the 24th of March 1573, ſome 
Weeks after his eldeſt Brother's Deceaſe, as if the ſame had 
been granted by Michael the Father, during whoſe Lifetime 
it never appeared, but after his Death came to be confirmed 
under the Great Seal, in the 1580. Michael the ſecond Son, 
did not long ſurvive his elder Brother William and his Father; 
and Eliſabeth, the Daughter and Heir of the ſaid William, 
with Concourſe of her Mother, having raiſed a Proceſs againſt 
John the Son of Michael, the ſecond Son of the Lord Car- 
lile, upon the Articles of Marriage bewixt William and his 
Wiſe, and upon an Inhibition which the Wife had raiſed con- 
cluding the ſaid Daughter and Heir had the only Right to the 
Eſtate, (at a Time when as yet the Fraud in ſuppoſing of the 
Charter was not diſcovered) the Lords found, © That the O- 
« bligement in the Contract of Marriage, did not bar the A- 
« lienation'by Michael Lord Carlile the Father, to Michael 
4 his ſecond Son; and that the Inhibition in Name of the 
« Mother Wife of Villiam the eldeſt Son, was of no Avail, 
« ſhe having no Intereſt in the Property of the Eſtate; and 
* therefore aſſoilzied ohn, the Heir of Michael the ſecond 
«*« Son from the Proceſs ; Which Decree is of Date the 28th 
of December 1593. After this Decree was obtained, 7ohn 
the Son of Michael, purſued Eliſabeth, as Heir to Michac] 
Lord Carlile her Grandfather, for Warrandice of the foreſaid 
Charter: But by this Time, the Falſhood of the Charter was 
diſcovered ; and ſhe offering to improve the ſame; as ſuppo- 
ſititious and forged, at the Hearing of the Cauſe on the 6th 
of March 1594, © The Lords of Council and Seſſion, having 
« conſidered the Depoſitions of the Writer of the Charter 
« 1573, and of the Inſtrumentary Witneſſes adhibit to the 
« ſame, they declare the Charter to be falſe, forged. and. feign- 
0 eee der wee 1 
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« ed, and that it wool! make no Faith in Judgment nor 
« outwith.” All which appears by the Records of Acts and 
Decreets yet extant, in the Book beginning the 7th of De- 
cember 1593, and ending the 4th of 7uly 1594. 

It is no Wonder therefore, that while Eliſabeth, the Heir of 
the Lord Carlile by his eldeſt Son was outed of her Eſtate, by 
the Means of this forged Charter, ſhe did not take upon her 
the Title and Dignity, having nothing wherewith to ſupport 
it ; but ſo ſoon as ſhe had recovered her Right, it appears ſhe 
was married with Sir James Douglas, Nephew of the Earl of 
Morton Regent, and upon the 4th of April 1594, in a Char- 
ter granted by her, with Conſent of her ſaid Husband, ſhe is 
deſigned Eliſabeth Domina Carlile, and ſubſcribes Eliſabeth 
Lady Carlile, while at the ſame time her Husband ſigns James 
Douglas; and in the Decreet of Ranking of the Nobility as to 
their Precedency in the Year 1606, ſhe and her Husband, in 
Right of the Courteſy, are ranked in the due Place of her 
Predeceſſors the Lords Carlile: And after this Decreet, we find 
the Lady, in a Charter of the Lands of Thornock, granted to 
Fohnſton Commendator of Halywood, 6th September 1606, 
deſigned Eliſabeth Lady Carlile and Torthorald, and ſubſcrib- 
ing in Manner as above, viz. Eliſabeth Lady Carlile. 

The Lordſhip of Carlile, which held Ward, came after- 
wards to recognoſce in the King's Hands, thro? the Aliena- 
tion of more than the Half; and William Cunningham having 
obtained a Gift of Recognition, reſigned the ſame in the 
King's Hands for new Infeftment, to James now Lord Tor- 
thorald, and his Heirs male, which Charter contains an Erec- 
tion in a free Lordſhip and Barony, to be called the Lordſhip 
and Barony of Torthorald, reſervato tamen libero tenemento 
ſeu vitali reditu omnium terrarum predict. Domine Eliſabethe 


Carlile, Dominæ de codem, dated 6th of April 1609. 


The Defender has dwelt the longer upon this Inſtance, be- 


cauſe the Purſuer cannot get free of it, by his uſual Pretence, 
That an Heir-male Was not extant :. For here your Lordſhips 


perceive 


8 

an Heir-male was — and an Heir-male who maintained 
with great Vigour, a Plea for the Eſtate upon a forged Charter, 
yet never had the Aſſurance to claim the Honours; and there- 
fore the Purſuer endeavoured to get the better of it another 
Way, by alledging /t, That the Son of this Marriage, im- 
mediately after his Father's Deceaſe, took upon him the Title 
of Lord Torthorald, and not of Carlile. 24ly, That the Lady 
afterwards married with Sinclair of Blainſmuir, who never af: 
. ſumed the Title in virtue of the Courteſcy. 

But how could he, when by the former Objection it appears 
the Lady had a Son of her firſt Marriage? And how could that 
Son 95 any other Title but that of his Father's, while his 
Mother, who was poſſeſt of the Dignity of Carlile was alive ? 
And it is a Doubt if he could aſſume it after her Death, con- 
ſidering that the Lordſhip of Carlile had recognoſced in the 
King's Hands, and was given out thereafter under the Deſig- 
nation of the Lordſhip of Torthorald, into which Dignity the 
Honours of Car/ile ſeemed to be ſunk, only with Reſervation 
of the Frank Tenement to the Lady during her Life, where- 
| by ſhe loſt nothing of her Title and Dignity, tho AF 
it might be diſputed if it was deſcendable. 

. Thepreciſe Time when the Family of Harris was raiſed to 
the Dignity of Lord Baron does not appear; bur tis plain from 

the Records, that in the Parliament holden in the Year 1478, 
the Lord Harris was a Lord of Parliament, without any Crea- 
tion or Inſtalment in that Parliament, and ſo behoved to be 
Lord of Parliament before that Time. Villiam Lord Harris, 
died without Male: iſſue, about the Year 1540, leaving three 
Daughters, Agnes, Katharine, and Janet; the Eldeſt, Agnes, 
married with Sir 7 Maxwell, ſecond Son of Robert Lord 
Maxwell, whereupon he was called to Parliament, and ſat as 
Lord Harris, the 16th of April 1567; at this time there was 
a collateral Heir-male of the Family exiſting, who in a Charter 
granted by him to the Lord Harris's Daughter and her Hus- 
band deſigns himſelf, 9 Harris de Madinpawp, ac 


heres 
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heres maſculus quondam Guli * mini Harris de Tereples.. - 
There is no anſwering this Inſtance in a plain and direct 
Way, and therefore the Purſuer is obliged (without any Ground) 
to preſume, that this Archibald Harris might have been an 
Heir-male of the Family, before they were aſſumed into the 
Rank of Parliamentary Lords: But this can never paſs, tho? 
we ſhould ſuppoſe the Family of Harris to have had their Dig- 
nity no ſooner than the Lord Harris appears in Parliament, 
that is in March 1478, becaule if this Archibald was not de- 
ſcended of this Lord Harris, but of his Father or Grandfa- 
ther, he behoved to be much above 100 Years old, at the 
Time of the Charter, which neither Law nor Reaſon will al- 
low to be preſumed. | | | 
Another Inftance of many we might here give, and for 
which we refer to our Condeſcendance, is of the Lords Aber- 
nethy of Salton; for upon the Failzure of the direct Male- 
line of that Family, in the Perſon. of Alexander Lord Aber- 
nethy of Salton, who died iſſueleſs, Anno 1669, Alexander A. 
bernethy of Auchinloich, was his next Heir-male, yet his Cou- 
ſin Alexander Fraſer of Philorth, Son and Heir of Alexander 
Fraſer of Philorth, and of Margaret Abernethy, Daughter to 
George Lord Abernethy of Salton, being ſerved Heir of Line to 
the ſaid George his Grand- father, on the 14th of April 1670, 
did thereupon take upon him the Title of Lord Salton; and 
his Majeſty King Charles II. by his Letters Patent, dated at 
I hiteball 1th of Fuly that Vear, ratified and approved his 
faid Service, and his. uſing and taking upon him, as Heir of Line, 
and next of Blood, and lineally deſcended of the ſaid Family of 
Salton, he Title, Dignity, and Rank thereof; and declared, 
That the ſaid Alexander, and the Heirs. lineally. deſcending of 
him, might uſe and enjoy the foreſaid Title and Dignity in all 
Time coming, as. any other Lord Abernethy of Salton did in any 
Time bygone uſe and enjoy the ſamen, and all the Honours and 
Privileges thereto apertaining, &c. Which Letters Patent were 
ratified in the Parliament the 22d of July the Year foreſaid.. 
. | From 


| 
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From this 'tis clear, That the King who is the Sovereign 
and Fountain of Honour, and whoſe Judgment in Caſes of:this 


Nature ought to be of the greateſt Weight, knew of no Di- 


ſtinction betwixt the Succeſſion ro Dignities and other here- 


table Rights. 


And thus from our Hiſtorians, Records and Antiquarians, 
the Defender hopes he has made out, in exact Conformity to 
the common Law of the Land, and the Opinion of our Lawy- 
ers, that the Noble Dignities of Scotland, as all other Rights 
of Inheritance, are deſcendable to the Heirs-female, general 
Heirs at Law, and that too, in Excluſion of remoter Heirs- 
male; and further, that there is no Diſtinction as to the Point 
of Deſcent, betwixt the Dignity of Lords Barons, and that of 
Earls, Marquiſſes, &c. ſo that it is nowTime to look for what 
Light we can have in the preſent Queſtion, from the Deciſi- 
ons of this ſupreme Court. MES Hob 0 

And indeed when we conſider the perfect Harmony there is 
berwixt the common Law, and the Opinion of our Lawyers, 
and the Hiſtory and Records, it may appear more ſurpriſing, 
that we ſhould have any one Inſtance upon this Queſtion, than 
that we ſhould have none at all; yet the Defender hopes he 
is able to bring more than one; and tho' he admits there is 
but one Judgment betwixt the Heir of Line, and the collate- 
ral Heir-male competing, which is in the Caſe of the Dignity 
of Oliphant, yet the others (ſome whereof he has already no- 
ticed) he conceives are of equal Weight ; if from thence it 
ſhall appear the Court has been of Opinion, that ſuch Digni- 
ties are deſcendable to the Heir of Line, or Heir General at 
Law, being Female ; becauſe the Purſuer's Argument goes ſo 
far, or it is not of any Weight that the Heir-female cannor at 
all ſucceed in ſuch Digniries. | 

The Caſe of the Earl of Strathern has been already refer- 


red to, where the King as Heir-male was Competitor with the 


Earl, pretending to be deſcended of Eupham Counteſs of Stra- 
thern, Heir of Line, as only Daughter to David Earl of Stra- 
thern her Father. 


It 
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It is true the Iſſue in n was not joined upon the 
Point now in Diſpute; whether an Heir- female coulil ſucceed in 
- fucha Dignity: The King's Lawyers having inſiſted that there 
was not a ſtrict legal Evidence of the Earl's Deſcent from Eu- 
ꝓham the Counteſs, notwithſtanding ſeveral Retours of In- 
queſts, finding the Earl deſcended. But what Occaſion had 
there been for all this Struggle? and ro impeach the only 
known Method by the Law of the Land, of eſtabliſhing the 
Propinquity of Blood to nearer or remoter Predeceſſors, if this 
ſingle Objection had been good? That Dignities and Honours 
were not deſcendable to Heirs-female : Here was an End of the 
Cauſe at once, if either the Judges, or the Council for the 
King (Who himſelf was in Scotland the Time of the Trial) had 
thought, that ſuch an Objection was agreeable to the Laws of 
the Land: And the Defender muſt appeal to common Senſe 
and Reaſon, if his Argument is not concluding, that ſeeing 
no ſuch Objection was made againſt the Succeſſion of Eupham, 
as an Heir-female, it muſt have been the Opinion of all the 
Judges, and of all the Lawyers in the Kingdom at the Time, 


that by the Law of Scotland Heirs-female might ſucceed in 


Dignities, as well as any other Right of Inheritance. 

The Decreet of Seſſion in the Earl of Buchan's Caſe, is ano- 
ther Inſtance of this Kind; where altho' indeed James Stew- 
art, Grandſon and Heir-male of Fohn Earl of Buchan, appear- 
ed not at that Time; nor did he ever lay any Claim to the 
Dignity of Buchan ; yet there were ſeveral noble Earls, whoſe 
Intereſt it was to have objected to the Title of the Counteſs, 

and who doubtleſs would not have failed in a Diſpute of this 


Kind (which uſually is managed with the greateſt Warmth) 


ro haye alledged, that their Party, as an Heir-female, could in- 
herit no Dignity, and conſequently could not diſpute the Pre- 
cedency with them: And if this Objection was moved and o- 
yer-ruled, here is a Deciſion upon che Point; but if it was 
not moved in, the Silence of the Competitors affords yet a 
ſtronger Argumenz, that the general Opinion of the Nation 
was againſt any ſuch Objettion ; ut leaſt it ſeems ſo was the 
9 of the Judges, whoſe Part it was to have * om 

ailure 


. 
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Failure in'the Purſuer's AS: j MP, which doubtleſs they would 
have done; if it had been agreeable to Law, that the Heire 
?male could not take ſuch a Dignity. 

The laſt Inſtance on this Head, ſhall be that of the Digni- 
ty of Oliphant, . the Caſe whereof is obſerved by the learned 
Lord Dury in his Deciſions, 1xth of Fuly 1733; whereby it 
appears, that the only Daughter, and Heir of Line of the Lord 
Oliphant, was inſiſting to have it found and declared, that ſhe, 
a; Heir of Line, had Right to the Dignity and Title of the 
Lord Oliphant, againſt Patrick, the Heir-male, who, as ſuch, 
and in Virtue of a Right he had got from the Purſuer's Fa- 
ther, pretended Right to the ſaid i itle and Dignity ; and no 
Writs appearing from whence it could be difcovered, how this 
Dignity was limited, the Title being in the Family before a- 
ny Patents were in Uſe ; and there being no Pretence that the 
Eſtate was erected into a Lordſhip : So that in every View, 
with reſpect to the Point of Suceeſſion, the Caſe was rhe fame 
with this betwixt the Purſuer and Defender : The Lords 
found, That the Lords of Oli phant being in ufe to fit in Parlia- 

ment, and to be deſigned in Writing from the King, his Couſin, 
with the Title of Lord Oliphant, was ſufficient, conform to the 
Laus of this Realm, 70 tranſmit ſuch Titles in the Heirs-female, 
where the laſt deceaſt had no Male-children,. and where there WAY 
no Writing extant, to exclude the Female. 

The King himſelf, the Fountain of Honour, was W in 
Court, when this Judgment was pronounced; ſo that it ma 
well be preſumed, conſidering the Nature of the Queſtion, his 
Majeſty's Opinion was in nothing different from that of his 
Judges; and the Defender might plead it as a Regulation for 
the Future, in every Caſe touching the Deſcent of Honours 
and Dignities: But to be ſure, where the Cafes are ſo much 
alike the one to the other, and where no Alteration in our 
Law has happened ſince that Time, it is at leaſt a very not able 
and weighty Precedent ; and the Purſuer it ſeems finds it ſuch; 
when he ſtruggles ſo much toevite the Force of it, that rather 
than want an Argument to defeat it, he brings ſuch as appears 


viſibly rather to ſupport the Judgment. | 
He 


. | 

He tells us, That the Lord Oliphant, Father of the Heir-ſe- 
male, had reſigned the Eſtate and Dignity into the King's Hande; 
that the King, notwithſtanding the Deciſion, created the Heir- 
male Lord Oliphant ; and tho” the Heir-female and her Husband 
had the Titles of Lord and Lady Mordington given them, with 
the Rank and Precedency of the ancient Lord Oliphant ; yer ſtill 
this Circumſtance of the Caſe, that the Honours were remaini 
with the King, upon the Reſignation of the Predeceſſor of the 
Heir. female, ſhows (ſays he) that there was no Place for deciding 
the Queſtion upon the Claim of the Heir-female. And the Pur- 
ſuer further adds, That the Title of Oliphant did not remain 
with the Heir-female, but was conferred upon the Heir-male. 

Theſe are the Arguments inſiſted on by the Purſuer ; but of Z 
what Avail can they be, when the Words of the Judgment are | 
duly weighed? If the Heir-female had no Claim at all, by reaſon | 
of the Father's Reſignation, why was the Proceſs allowed to go 
on? Why did the Judges proceed to determine a Point of no | 
Conſequence to the Parties in Court? But tho' the Judgment i 
could have no Conſequence as to the Parties, yer {till it is a 
Reſolution of all the Judges, the King preſent, and upon ſuch 
A Caſe, as his Majeſty might well have demanded the Opini- | 
on of his Judges, in Point of Law, and which they have given | 
in very expreſs Terms, and to which it appears his Majeſty did | 
conform his Procedure: For tho' the Title of Lord Oliphant | 
was given to the Heir-male, who was of that Naine, (as the 
Purſuer obſerves) yet the Rank and Precedency of the Digni- | 
ty of Oliphant was given to the Heir-female, who, when ſhe had _—_— 
paſſed into a Family of another Name, had no Occaſion to 
retain the Name of Oliphant. And fo we ſee in the Rolls of 
Parliament, the Lord Mordington is ranked in the Place of the 
ancient Lord Oliphant, before many Peers created in the Reign 
of Charles I. yea in the Reign of James VI. and even of James 
III. whereas the Lord Oliphant, after this new Patent, was 
ranked much lower. 


King Charles I. in this Procedure, followed the Example of 
OY I Edward 
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1 har V. King of England, his Predeceſſor, with reſpect to 
age of England the Honours of the Lord Dacres* ; The Caſe whereof was, | 
2. p. 23, and 245. Thomas Lord Dacres had Iſſue, Thomas his eldeſt Son, Ralph 
the ſecond, and Humphry his third: Thomas the eldeſt, died 
vita patris, having Iſſue, Joan his Daughter and Heir, married 
with Sir Richard Fines Knight. After the Death of the 
Grandfather, Henry VI. by Letters Patent, of Date 7th No- 
vember aumo 7mo, reciting he Pedigree and Marriage, Accepts, 
declares and reputcs the faid Richard Fines to be Lord Dacres, 
and one of the. Barons of his Realm. But afterwards Humphry 
Dacres made Challenge to the Eſtate, as well as the Dignity ; 
and both Parties having ſubmitted themſelves ro the Arbitri- 
ment of King Edward IV. the King, the 8th of April, auno 
regni 13. did award in theſe Terms, That the ſaid Richard 
Fines, in the Right of Joan his Wife, and the Heirs of his Body 
lawfully begotten, ſhould be reputed, had, named and called Lord 
Dacres ; and that the ſaid Richard Fines, and the Heirs of his 
Body by the ſaid Joan his Wife begotten, fhould keep, have and 
uſe the ſame State and Place in every Parliament, as the ſaid 
Thomas Dacres Knight, the deceaſt Lord Dacres had uſed and 
kept ; and that they ſhould have and hold to them and their Heirs 
the Mannor of Holbech, which pertaincd to the ſaid Lord Da- 
cres. And that the Heir-male might not go away altogether 
diſcontented from the Royal Preſence, the King on rhe other 
Part did furthermore award, That the Heir-male ſhould have a- 
nother Part of the Eſtate, and that he ſhould be reputed and cal- 
le Lord Dacres of Gilliland, and have and keep the Rank and 
Place in Parliament next adjoining beneath he Place of the 
faid Richard Fines Lord Dacres, had and occupied, or that the 
| Heirs of the Body of the ſaid Joan his Wife ſhould have and oc- 
48 cupy. And Coke on his Commentary on Litileton r, refers to a 
ed above. late Caſe of the ſame Family of Dacres, where it was adjudg- 
ed by all the Judges of England, that Sampſon Leonard, who 
married with Margaret, the only Siſter and Heir of Gregory 
| Fines, Lord Dacres, had this Dignity in the Bight of his Wife. 


'Thus 
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Thus we are inſenſibly led ro take a View of the Law of 
England with regard to the Female Succeſſion in Dignities, 
and which, in as far as we can have Information from their 
Law-books, is much to the ſame Purpoſe with our own. Coke 
in the Place before referred to, after indeed that he has ſtated 
a Singularity of the Law of England, That where there are 
«+ ſeveral Daughters, the King may, by reaſon (as he terms 
ir) of the Uncertainty, chuſe which of the Daughters he will 
to ſucceed in the Dignity, tho? all are Coparcenaries in the 
« Eſtate: Audi, But if an Earl or Baron, who hath his Dig- 
„ nity to him and his Heirs, have Iſſue one Daughter, the 

Dignity {hall deſcend to the Daughter, for there is no Un- 
certainty, but only one Daughter; ſo the Dignity ſhall 
deſcend unto her and her Poſterity, as well as any other In- 
heritance: And this (fays he) appeareth by many Precedents, 
and by a late Judgment given in Sampſon Leonard”s Caſe,” 
(of which mention has been already made) and in the Caſc of 

William Lord Roſs. 

The Defender, in the Courſe of this Proceſs, has brought 
many more Examples of this Succeſſion, which are lying in 
Proceſs, and which he here omits for Brevity's Sake to repeat: 
The Authority of this great Lawyer of the Eng/i/h Nation, 

will of itſelf be ſufficient ; and from his Words it appears, 1/t, : 
That Dignities are deſcendable to Females and their Poſteri- | 
ty. And 2dly, That he ranks the Deſcent of Dignities in the 
ſame Caſe as any other Inheritance. ?Tis true he puts the 
Caſe, where a Dignity is limited toa Man and his Heirs, which 
the Purſuer will probably argue has no Concern with the pre- 
{ent Caſe, where it does not appear that the Dignity of Lovat 
was conferred upon the firſt Lord Lovat (whoever he was) 
and his Heirs. 

But to be ſure the Proſecutor of this Action does not hereby 
mean, that the Dignity ſhould be caduciary, fo as that if he 
cannot take ir himſelf, no other ſhould. 24h, It has already 
appeared, that by the Law of Scotland in many Rights of 
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Inheritance, where Heirs are not named, the Right falls to tlie 
general Heir. And of this we have an Inſtance alſo, in the 
Dignity of a Lord Baron itſelf in the Time of King James 
VI. who created Sir Michael Balfour of Balgarvie a Baron 
Banrent and Lord of his Parliament, by the Titte of Lord 

Balfour of Burleigh, by Inveſtiture with Ceremony upon the 
 I'6th Day of July 1607, without any mention of Heirs in his 
Creation: and yet upon his Death, without Heirs-male of 
his Body, his Daughter and ſole Heir Anne ſucceeded him in 
his Eſtate and Honour. Vide MS. of Sir Fames Balfour Lyon 
King at Arms, de jure prelationis Nobilium Scotie, in Bibliothe- 
ca Juridica Edinburgenſi. But, 3dly, The learned Author 
before mentioned, with reſpect to Dignities, ſays, When 
« 4 Man is called to the Upper-houſe of Parliament by a 
« Writ, he is a Baron, and hath Inheritance therein, with- 
« out the Word Heirs.” He adds indeed, The King may 
„limit the general State of Inheritance created by the Law 
% and Cuſtom of the Realm, to the Heirs-male or general of 
« his Body, by the Writ:” And gives an Inſtance of Broom- 
fleit, who, in the 27th of Henry VI. was called to the Parli- 
ament by the Name of the Lord Veſty, with the Limitati- 
on in the Writ, to him and the Heirs-male of his Body. 
And if Inſtalments with us are of the ſame Nature with the 
Writs in England, we have an Inſtance of the ſame kind 
in the Reign of King James IV. with reſpect to the Earl 
of Bothwell, who upon the 13th Ofober 1488, gets a Char- 
ter of the Lordſhips of Bothwell and Crichton under the 
Great Seal, to him, & heredibus ſuis quibuſcunque ; and 
four Days thereafter he is introduced to Parliament : And 
the Parliament Rolls bear (after a long Preamble of his Ser- 
vices) That the King, the Three Eſtates being preſent, and 
by their Conſent erects theſe two Lordſhips, In unum libe- 
rum Comitatum, pro perpetuo Comitatum de Bothwell nun- 
cupand. eundemque Dominum Patricium in Comitem creavit, G- 
Comitis titulo decoravit, per præcinctionem gladii, ut moris 
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et, ita quod ipſe & ſui heredes pro perpetuo futuris tempo- 
ribus Comites de Bothwell wocentur ; Comitiſque dignitate ful- 
geant. But in all the other Inſtalments which occur in this 
and the after Parliaments, there is nothing further noted, bur 
the Day of the Month, quo die Rex fecit, creavit, & nomina- 
vit N. Dominum Parliamenti; and it is obſervable, that as in 
the. Caſe of the Lord Bothwell, fo likewiſe in the moſt of all 
other Caſes, of ſuch as are named in Parliament, they had 
previous Grants of their Lands and Dignity, under the Great 
Seal, before they are introduced to Parliament, to them and 
their Heirs in general; ſo that the Nomination was but a 
mere Form. And further, that moſt of our Lords were 
not named at all in Parliament; for from the Time of King 
James I. to Queen Mary, there are only two Dukes of ſix 
(created during that Time) that are inſtalled in Parliament: 
and of twenty four Earls, only one; and of thirty ſix Lords, 
there appear only nine to be inſtalled in Parliament, and theſe 
by ſhort Notes, as is above mentioned, rather for aſcertain- 
ing their Ranks and Precedency according to the Dates of 
their Inſtalments, than for limiting the Deſcent of their Dig- 
nity; which being a Right of Inheritance, was left to be go- 
verned by the Law of the Land, or by the Limitation of De 
ſcent in their Charters, where their Lands were erected into a 
free Earldom or Lordſhip, which from what has been hitherto 
obſerved, carried alongſt with them the Dignity to whatever 
Heirs the Earldom or Lordſhip was limited ; but where no 
ſuch Erection did appear, and that the Tenure was not in 
free Earldom or Lordſhip, the Deſcent of the Dignity as a 
Right of Inheritance, could be no otherwiſe limited, but by 
the general Law of Succeſſion in the Kingdom, . which from 
the Law itſelf, from the Authority of our Lawyers, from 
our Records, Hiſtorians and Antiquaries, from the Deciſion 

of the Supreme Court, and the Judgment of the Prince, and 

from the ſame Rules obtaining in our neighbouring Nations, 

| K appears 


171711 ß PEACH LRN 
appears to have been in the Inheritance of Digniries, as well as 
of other Subjects, to the Heirs-general at Law and of Line, where 
no other Limitation appeared. 5 

It may be thought unneceſſary, after what has been ſaid, 
to inſiſt upon the Laws and Uſage of other Nations; we ſhall 
only obſerve, that by the Laws of Nor mandy, from whence 
ſome of our Authors pretend our Feudal Cuſtoms are tranf- 
mitted, the Female Succeſſion in noble Feus is eſtabliſhed. 
The 199th Article of that Law is in theſe Terms, Homme 
eſpouſant femme, a qui apartiente fif noble, eſt tenu faire foi & 
bommage au Seigneur ; & ne doit paier aucun relief, pourveu que 
la femme Pait une fois pate, And Argentrens, both in his Hi- 
ſtory and Commentary on the Cuſtoms of Bretagne, gives us. 
almoſt in every Page Inſtances of the Succeſſions of Women to 
Dignities and Feus; and in his Commentary upon the Aſia, 
or Laws of Godfrey Duke of Britanny, who being a Son of 
England, came to that Dignity by marrying the Heireſs, tells 
us, That the Dutchy was deſcendable to the Heir-female, and 
yet it was a noble Feu of the Crown of France: And one of 
the old | Paries Selden's Titles of Honour, Part II.] holding 
of that Crown, as the Dutchy of Burgundy was another, 
which every Body knows was by Mary of Burgundy tranſ- 
ferred to the Emperor Charles V.*s Brother, by his Mar- 
riage with the Heireſs. Perezius too obſerves, in his Com- 
mentary upon it. Cod. de dignitatibus, Numb. 49. Mori- 
bus quarundam gentium, non plane obſcuratur nobilitas muli- 
erum illuſtrium, nuptias contrahendo cum abjectæ conditionis 
viris, quod & olim quidem tributum jure certis familiis, nunc 
paſfim productum ad illuſtres Dominas, que Comitiſſae ſunt 
aut Duciſſe, ut maritos nobilitent, & Comitatus aut Ducatus 
dignitatem in eos transferant. And Numb. 51. treating 
more particularly of the Female Succeſſion in Feus, he ſays, 
Inde obſerva fæminas capaces eſſe ſucceſſionis, niſi nominatim cau- 
tum ſit, ut ſoli maſculi ſuccedant, nec tantum in minoribus feudis, 

fed 
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fed & in pri ncipalibus ditionibus & etiam regnis, fic in Hſpone, 
Angliæ, Sicilia, Suecie, Neapolis, Bohemia, Hungarie, Cypri 
& Luſitanie regnis: And the only Exception we have in Eu- 
rope is the Crown of France, to which Females ſucceed nor, 
under Pretence of the Salique Law ; about the Exiſtence and 
Import of which, their own Authors are nor agreed, and was 
never heard of to be the Rule of Succeſſion in France, till 
the Reign of Philip de Valois, againſt whoſe Succeſſion the 
Duke of Burgundy, and ſeveral other great Peers of the Realm 
proteſted, as did likewiſe Edward III. of England, Heir of 
Line; from whence it is, and from an after diſputed Succeſ- 
ſion upon the ſame Head, that the King of England retains 
the Title of King of France to this Day. But even this Ex- 
ception, as the French will have it, with reſpect to the Crown 
of France, ſhews, That as to the other great Dignities of the 
Realm, they are governed by the general Rules of Succeſſion, which 
are for the moſt part the ſame all the World over. 

But the Purſuer has alledged, That the governing Rule in 
« this Queſtion ought to be the old Feudal Law, in which the 
« Male-ſucceſſion only obtained; for that ſuch Feus, whether 
* greater or leſſer, were originally given for military Services, 
« of which Women were not capable.” 

It is very difficult to fix the Feudal Law as to this Point: 
We firſt indeed hear of it in Lombardy, but then almoſt every 
City was governed by a different Feudal Law.. In Cremona, 
Pavia and Milan the Cuſtoms were quite oppoſite to theſe in 
Mantua and Verona, and ſo forth, which gave occaſion to 
ſuch different Opinions betwixt the two great Compilers of 
that Law, Gerardus Niger and. Obertus de Orto: And theſe 
Cuſtoms had ſcarce well been ſettled, when the Normans made 
great Alterations in them; and ſo- even in Italy they were 
model'd from time to time, without any regular Authority, 
till the Reign of Frederick II. which was long after the Time 
of Malcolm Canmore King of Scotland; and it has already ap- 


Peared, 
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peared, that in his Time a . the Female- ſucceſſion 
Jad obtained with us. Neither does it appear that the Feu- 
dal Conſtitutions were ever approved of, or received with us. 
The Scors, as well as the Engliſh and French, have adapted 
ſome of the Fendal Cuſtoms to their own; but from this ir 
can never be inferred, that as to the Point of Succeſſion we 
are to be governed by that Law. 

240, The Feudal Law, debarring the Women from Suc- 
ceſſion, had ſo many Exceptions, that it only retained the 
Name of a Rule: Theſe are to be mer with in the Feudal 
Authors; and particularly Srruvius, in his Syntagma Juris 
Feudalis, Cap. 9. Numb. 8. amongſt the Exceptions from 
the Rule, reckons in general, that Feuda franca did admit 
of the Succeſſion of Women, as alſo where the Suverior did 
accept of a Duty in place of Service; and fo it is, that either 
our Feus were held Blench, or Feu for Payment of Money, 
or ſome other fungible, which were Feudum francum, or 
Ward, wherein the Superior had a Duty for Service in the 
Minority, and for the Marriage ; and anciently the Heirs 
could not marry without the Superior's Conſent, which was 
in place of military Service, and therefore by theſe Rules, 
even according to the common Feudal Law, Women ought 
to ſucceed in Feus as they are conſtituted in this Kingdom. 
But what occaſion is there for treating, whether Women ought 
to ſucceed in Feus and Dignities, or not? when it is already 
made out from our antient Law-books, that they actually did 
ſucceed even in military Feus; and that, as appears from Skene 
de verb. ſignif. tit. HOMAGE, and elſewhere in the Regiam 
Majeſtatem, Women performed Fidelity only, and that their 
Husbands did Homage for their Feus. 

Zztio, If the antient Feudal Law was the governing Rule of 
Succeſſion with us, why do not all the Males of the fame 
Degree ſucceed in Military Feus? for it appears by the Law- 
books that this was the Rule of Succeſſion by the antient Feu- 
dal Law, which however no Man will ſay ever obtained with 

us 
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us. The Right of Primogeniture among Males was not intro- 


duced into Traly till the Normans came into that Country, 
and yet to be ſure we had the Right of Primogeniture long 
before; and why not alſo the Female Succeſſion even in Dig- 
nities? 

But it was further objected, That the Dignity of Baron 
was conferred for this very Intent, that the Perſon to whom 
« the Honour was given ſhould aſſiſt in Parliament, and Coun- 
* cil, which Women were never admitted to do: Corporalia 


munera feminis ipſe ſexus denegat, quo minus honores aut mu- 
e nera injunguntur *.“ 

This, with Submiſſion, is one of theſe Arguments, which, 
by endeavouring to prove too much, proves nothing at all. A 
perſonal Incapacity, whether ariſing from Age, the Sex, or 
from a Defect in the Body or Mind, may bar the Exerciſe for 
a Time, but cannot hinder the Deſcent of the Honours and 
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Dignity : A Minor, Ideot, or frantic Perſon, tho' a Male, can 


no more aſſiſt in Council and Advice in Parliament, than one 
who is deaf or dumb; yet no body has ever maintained, That 
Titles of Honour and Dignity, which are of Inheritance, were 
not deſcendable to ſuch Perſons, but behoved to paſs to the 
next collateral Heir. And why ought not the ſame to obtain 
in the Female Succeſſion ? and till with greater Reaſon, in 
ſo much that the Lady may have a Husband who can perform 
the Duties inherent in the Dignity, and who, as we have ſeen 

by the Inſtances already mentioned, was generally admitted, 
ratione curialitatis, in the actual Performance of it. But ſuch 
Honours are always given by the Prince to the dignified Per- 
ſon, not only as a due Recompence for himſelf, in reſpect of 
his paſt Services, but alſo as a memorable Reward thereof in 
his Poſterity: And if the Infamy of the Anceſtor be a Blot to 
his Poſterity, and the Blood of the Poſterity be corrupted up- 
on the Offence of the Predeceſſor; it is ſtill with more Rea- 
ſon, that the Honour due to the Anceſtor ſhould likewiſe re- 
main an Honour to the Poſterity, of whatever Sex, eſpecially 
L in 
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in the Caſe of Dignities, which, unleſs the Grant be ſo limit- 
ed, are not purely perſonal, but patrimonial; and fo are de- 
ſcendable, as has been frequently before obſerved, like other 
Rights of Inheritance. 

The Purſuer has likewiſe brought ſome faſthnces, where 
collateral Heirs-male have ſucceeded in Dignities, in Prejudice 
of the Heirs-female then alive. Bur it has been ſhown in eve- 
ry Inſtance, ſave one, that this Deſcent was by reaſon that 
the Eſtates were erected into Earldoms and Lordſhips, and that 
theſe were deſcendable to the Heirs-male, and of conſequence 
carried the Dignity along; and where this does not appear, 
for want of the Writs of the Family pointed at, the Preſump- 
tion muſt be, That ſo was the ancient Deſcent of that Earl- 
dom or Lordſhip, or that the Heir-female took it to be ſo. 
But in the preſent Caſe, the Eſtate of Lovar, tho” indeed very 
great, was never erected into any Lordſhip ; and for many 
Years, above a Hundred after the Family was aſſumed into the 


* Vid. the Defend. Rank of Nobles, the Eſtate, as has been noticed * from the 


er's printed Conde- 
ſcendence of the Ti- 
tles to the Eſtate. 


Titles to it on Record, was always provided to the general 
Heirs at Law, and ſo was deſcendable to the F Ema Beins! 
Which is a further Argument, that this Dignity of Lovat from 
the Beginning was underſtood to be deſcendable upon the 
right Heirs at Law; otherwiſe it cannot be imagined that the 
Eſtate would have ſtood ſo long deviſed after this Manner, to 
give Occaſion to the rending it from the Honours, which, 
upon the Exiſtence of an Heir-female, behoved to have hap- 
pened, if the Honour and Dignity was only deſcendable to the 
Heir-male. 8 

It was further urged, © That ever ſince Patents of Honour 
came in uſe, they have been expreſsly limited to Heirs-male; 
* which preſumes retro the Intendment of the Crown, that 
« at whatever Time, or in whatever Manner Honours were 
created, theſe ſhould deſcend to the Heirs- male, there being 
«« no Reaſon aſſignable why any Alteration ſhould be intro- 
« duced when Patents took place,” 


But, 
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Bur, in the fr/? Place, This is arguing againſt Facts, and 


the numerous Inſtances that have been brought by the Defen- , vid. the Defend- 


der in the contrary*. 2dly, The Argument ſeems to conclude er's Condeſcendence 
the other Way, That ſeeing an expreſs Limitation has been f Inſtances. 


introduced fo ſoon as Patents appeared, which with us is no 
carlier than the Reign of King James VI. where no ſuch Li- 
mitation does appear, the common Law of the Land is the 
Rule; And as there are Inſtances, even ſince that Time, of 
Patents to Heirs whatſoever, which no body can diſpute 
would deſcend to Heirs-female ; the Preſumption from rhe 
general Courſe of the Law, where no Limitation whatever 
appears, brings the Caſe to be the ſame as if Heirs-general were 
expreſſed. 37io, The Reaſon for the Limitation in later Pa- 
rents is obvious to the moſt common Capacity, the Continu- 
ance of the great Number of Peers by the Succeſſion of Heirs- 
female, which behoved {till to be more increaſed by new 
Creations, if under no Limitation, efpecially when in certain 
Emergencies, we have in our own Times ſeen a great Number 
created in one Day. So that if this Argument of the Purſuer 
is duly conſidered, it is ſo far from bringing him any Aſſiſt- 
ance, that it notably ſupports that which the Defender, in the 
Courſe of his Pleading, has been endeavouring to maintain. 
And in Eugland likewiſe, ſince Patents came in uſe with them, 
theſe Patents have been almoſt uniformly conceived in fa- 
vours of Heirs-male: Notwithſtanding whereof, when any 
Diſputes happen concerning the Succeſſion to Dignities con- 
ſtitute without Patents, ſuch Caſes with them are always 
judged according to the common Rules of Succeſſion, to the 
Heirs-general at Law, without any regard to Patents being 
almoſt conſtantly deviſed, fince they came in uſe, to Heirs- 
male. 

The Objection brought from the Humour and Conceit of 
Highland Clans, of which the Name of Fraſer is ſaid to be one, 
That they are always fond of being led and governed by a 


„ CHIEF, 


A 


„ CHTEP, who is capable of bearing of Arms,“ is of as little 
Weight as the former. 

Fe or it is not the Opinion of thoſe People that will make an 
Alteration in the Law, which is a common Rule to the whole 
Nation: Lex eſt communis ſponſto, ſays the Law; and we know 
of no particular Statute introducing a Diverſity of Succeſſion 
in the Highlands from the other Parts of the Country. But 
beſides, among the moſt ancient Writs of this Family, 
the Indenture of Marriage betwixt the Lord Fenton for 
his Siſter, and Hugh Lord Lovar, the Barony of Gol:ford, 
and other Lands in the Eaſt Country, 1s given for the Por- 
tion: So that at this Time 'tis preſumable the Family's Poſ- 
ſeſſions in the South were as valuable as thoſe they had in the 
Highlands. 

And thus the Objections offered for the Purſuer, in ſo far 
as they have occurred to the Defender, being removed; the 
general Law of the Land, conforming to ſo many Inſtances 
as have been brought from our Records, and the Hiſtorians 
of our own, as well as of other Nations, and cleared and ex- 
plained by the ſudgment of the Crown and the ſovereign Court, 
and the Opinion of our Lawyers, ought to take place. 


In reſpect whereof, &c. 


JAMES GRAHAM. 
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GENEALOGY of the Family of 
Lovat, from Flugh Lord Fraſer of 
Lovat, who died 1646. 


HUGH Lord Fraſer of Lovat died 1646. 


Hugh Maſter of Lovat Thomas F raſer, deſigned, 
died, vita patris, 1643. Of Beaufort. 


Hugh Lord Fraſer of Lo- Caprain Simon Fraſer 
vat ſucceeded his Grand- of Beaufort, Pur- 
father, and died 1672. ſuer. 

H ugh Lord Fraſer of Lovat 


Emilia Lady Fraſer of Lovat 
ſucceeded her Father, and 
di 4 4 1 727. 


Hugh Lord Fraſer of Lovat, 
Defender. 


